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I. Introduction

For practitioners navigating tax controversies, knowing when to submit a Freedom
of Information Act (FOIA) request is crucial to obtaining Internal Revenue
Service (IRS) records that can support a client’s case. The IRS frequently asserts
specific statutory exemptions to withhold information, which can limit disclosure
and require careful analysis. Against this backdrop, understanding the interplay
between Tax Court discovery and FOIA requests is essential to coordinate requests
efficiently and secure non-privileged material. Practitioners must further weigh the
strategic advantages and potential pitfalls of filing a FOIA suit in District Court,
including considerations around jurisdiction, delay, and procedural hurdles. And
developing productive working relationships with the IRS’” Office of Chief Counsel
can facilitate smoother FOIA processing and dispute resolution. Depending on
the stage, IRS Counsel plays a vital role in advising on exemptions and managing
disclosures to ensure compliance with the law.

This overview addresses these key issues to equip tax practitioners with practical
tools for effectively using FOIA in the context of tax disputes. It also underscores
the complexity involved in managing FOIA matters as part of a broader tax con-
troversy strategy, highlighting the importance of thoughtful timing, coordination,
and advocacy.

Il. Statutory Framework

Let us start with the basics to establish the framework for our analysis. The FOIA
gives the public the right to access records from any federal agency, unless one or
more statutory exemptions apply.! As explained by the Supreme Court, “the basic
purpose of the [FOIA is] to open agency action to the light of public scrutiny.”
And Congress did so by requiring agencies to adhere to “a general philosophy of
full agency disclosure” unless specifically exempted by statute.> Congress believed
that this philosophy would help “ensure an informed citizenry, vital to the func-
tioning of a democratic society.”

To be clear, there are very specific exemptions set forth in the FOIA. However,
these limited exemptions do not undermine the fundamental policy that
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disclosure, not secrecy, is the FOIA’s primary objective.’
This means that these exemptions “must be narrowly
construed.” And “the burden is on the agency to sustain
its action” in a FOIA suit in District Court.”

To be sure, the statutory exemptions are intended
to have meaningful reach and application.® On more
than one occasion, the Supreme Court has upheld the
Government’s assertion of FOIA exemptions.

In short, the FOIA’s broad provisions favoring disclo-
sure, together with its specific exemptions, reflect the
careful balance Congress sought to strike.’

So what are agency records? The Supreme Court has
explained that records are “agency records” subject to
FOIA if an agency either created or obtained them and
was in control of them at the time the FOIA request was
made."’

And how long does an agency have to comply with a
FOIA? An agency has 20 working days after receipt of a
FOIA request in which to determine whether to comply
with the request."!

And what happens if the agency fails to respond? The
appropriate District Court has jurisdiction upon receipt
of a complaint to review, de novo, an agency’s failure to
respond and to order the production of any agency records
improperly withheld from the requester.

The FOIA, however, allows agencies to toll the 20-day
response period under two circumstances: (1) to obtain
information “reasonably requested” from the requester;
and (2) as necessary to clarify fee-related issues with the
requester. Receipt by the agency of the requester’s response
to the request for information or clarification ends the
tolling period.”® Although an agency may toll the time
period only once for this purpose, sound administrative
practice does not prohibit the agency from contacting
the requester multiple times as needed to facilitate the
processing of the request.

In “unusual circumstances,” an agency may extend
the 20-day time limit for processing a FOIA request by
providing written notice to the requester that explains
the unusual circumstances and specifies the date by
which a determination is expected to be made. The
FOIA defines “unusual circumstances” as (1) the need
to search for and collect records “from field facilities
or other establishments that are separate from the
office” processing the request; (2) the need to search
for, collect, and examine “a voluminous amount”
of records “demanded in a single request”; and (3)
the need to consult with another agency or two or
more agency components. If the required extension
exceeds 10 days, the agency must give the requester
an opportunity to modify the request or to agree on
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an alternative timeline for completing the agency’s
processing. Additionally, each agency must provide
access to a FOIA Public Liaison to assist the requester
and help resolve any disputes that may arise.'

At first glance, the FOIA statutory framework might
seem straightforward. But it is not. The FOIA statutory
framework raises various questions, including the follow-
ing, in the context of a tax dispute:

1. At what stage of a tax controversy should a FOIA
request be submitted?

2. What are the pros and cons of filing a FOIA suit in
District Court?

3. What statutory exemptions are routinely claimed by
the IRS?

4. What is the impact of not pursuing administrative
remedies?

5. What is the interplay between discovery requests in
Tax Court matters and FOIA requests?

6. How should practitioners work with the IRS
Disclosure Office and Office of Chief Counsel?

7. What role does IRS Counsel play in FOIA matters?

The answers to these questions depend on the stage and

context of the dispute.

Ill. Timing of Making a FOIA Request

One of the first issues to consider is when to make a FOIA
request. Should it be done during audit, appeals, before
the issuance of a statutory notice of deficiency (SNOD),
after the issuance of the SNOD, or at some other time?
It depends.

Generally, it is best to submit a FOIA request before
the filing of a Tax Court petition in response to a SNOD.
This ensures the requester has the complete file that the
IRS developed during the audit of the taxpayer. It also
avoids the inherent tension between the spirit of discovery
rules under the Tax Court and an all-encompassing FOIA
request. Although there is no prohibition from submitting
a FOIA request in connection with a docketed case, the
IRS Counsel attorney will likely frown upon what may
appear as an attempt to circumvent the discovery rules of
the Tax Court.

In litigation, practitioners should be mindful not to
overwhelm the IRS by submitting simultaneous discovery
and duplicative FOIA requests. Granted, the Tax Court
has explained that it will not seek to resolve FOIA dis-
putes.” But that does not mean that the Tax Court will
not consider the impact of a duplicative FOIA request
when deciding whether to grant a motion to compel the
production of documents promulgated under its Rules of
Practice and Procedure.
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Instead, ensure to work with IRS Counsel and explain
that you have submitted a FOIA request. If you are hav-
ing issues with your FOIA request, consider notifying IRS
Counsel. Attorneys at IRS Counsel often assist with deal-
ing with delays. You can also reach an agreement with IRS
Counsel that if you proceed with discovery requests, the
documents will be produced in lieu of the FOIA request.
That does not mean you should withdraw your FOIA
request (ze., it is important to keep your options open).
But it does mean that transparency will most likely help
you secure the documents you are actually seeking. And
in doing so, you will also establish a working relationship
with the assigned IRS Counsel attorney and likely avoid
unnecessary discovery disputes.

The Internal Revenue Manual (IRM)' provides some
guidance about what to expect, explaining that FOIA
requests for records that involve a Tax Court case must
be processed in coordination with Counsel:

Documents pertaining to litigation include not only
documents prepared by Counsel attorneys, but also
documents maintained in the administrative files of
the Service to which the litigation pertains. Litigants
have sometimes used the FOIA as a discovery tool.
Therefore, coordinate FOIA responses carefully with
the Counsel employee responsible for the litigation.
Good coordination will help to ensure that material
which is privileged in discovery is also appropriately
withheld pursuant to FOIA exemption (b)(5), and
that other material which could impair the govern-
ment’s case is reviewed for withholding pursuant to
applicable FOIA exemptions. Counsel employees will
provide disclosure and withholding recommendations
in accordance with CCDM 30.11.1, FOIA Requests
for Chief Counsel Records."”

IV. The Request

Once you have decided that you will submit a FOIA

request, ensure you comply with the applicable FOIA

regulations,'® which require the following:

1. Be made in writing and signed by the person making
the request;

2. State that it is made pursuant to FOIA or its regulations;

3. Be mailed, faxed, or provided through an online portal
to the GLDS Support Services (GSS), or hand deliv-
ered to the Disclosure office having jurisdiction for the
records, generally this is the office serving the state where
the requester resides;

4. Reasonably describe the records sought;

e

Provide an address for making a response;

6.  State whether the requester wishes to inspect the records
or desires to have a copy made and furnished without
first inspecting them;

7. State the requester’s agreement to pay for search, review,
and reproduction charges as applicable; and

8. Furnish an attestation under penalty of perjury as to the

status of the requester, unless the requester is an "other"

requester. Valid categories of requester include commer-
cial use, media, noncommercial, scientific, educational,
or other.

What documents should a tax practitioner consider asking
for in a FOIA request? The requester should first consider
whether to request all records for a specific taxpayer that
relate to years under examination. And in doing so, the
requester should consider whether such a broad request
would result in lengthy delays notwithstanding the statu-
tory rights provided by the FOIA.

There is an inherent tension between ensuring all a
taxpayer’s records are secured and the delays associated
with seeking so many documents. So consider narrowing
the request by excluding all documents sent to or received
by the taxpayer from the IRS. This is not always possible
because you may have been retained after the audit started,
and you want to ensure all records are secured. But it is
an option you should consider to simultaneously narrow
the request and expedite the process.

At the very least, a broad request should include all
records that relate to any matter regarding the IRS’ or
any other governmental agencies, examination, audit,
collection, or other governmental process concerning the
taxpayer’s year(s) under examination. These documents
would include, but are not limited to:

m  Case Activity records;

m Workpapers;

W Penalty Approval Forms;

B Documents prepared with respect to the taxpayer’s matter

by employees or agents of the IRS;

Files retained by examiners, economists, engineers, and

other specialists that may have been assigned to the case;

W Files that may have been prepared by independent experts
or consultants retained by the IRS;

B Information and documents obtained pursuant to sum-
monses issued to third parties; and

W Drafis, alterations, modifications, changes, and amend-
ments of any of the foregoing.

And when necessary, consider requesting these documents

in native format should the circumstances warrant such

a request.

To expedite the process, consider stating in your request
that it is not necessary to inspect the documents prior to



their release. You can explain that the requested informa-
tion relates directly to the taxpayer and that you have
determined that the information requested is not exempt
under disclosure laws, is not a classified document, is not
a protected internal communication, is not protected by
“privacy,” and is not a “protected investigative record”
within the meaning of the FOIA. Granted, this does not
mean the IRS will agree with your interpretation. But it
can help ensure your FOIA request is not delayed due to
a technicality.

V. Exemptions to FOIA Requests

Let us move on to the main statutory exemptions the IRS
will likely rely on when considering a FOIA request. The
most common are Exemptions 3 and 5, which we will
examine in turn.

A. Exemption 3

Exemption 3 incorporates into the FOIA certain non-
disclosure provisions that are contained in other federal
statutes, which specifically prohibit disclosure.” One of
two conditions must be met. The statute must either (i)
leave no discretion in withholding the information, or (ii)
establish clear criteria for withholding or identify specific
types of information to be withheld. Additionally, under
the OPEN FOIA Act of 2009, any statute enacted after
its passage must explicitly cite to Exemption 3 to qualify.”’

1. Code Sec. 6103
The IRS will likely invoke Code Sec. 6103, which provides

for confidentiality to tax returns and tax return informa-
tion. The Supreme Court and multiple appellate courts
have consistently held that Code Sec. 6103 qualifies as
an Exemption 3 statute under the FOIA because it refers
to specific categories of information to be withheld. In
Church of Scientology of California,* the Court acknowl-
edged the parties” agreement that Code Sec. 6103 is the
type of statute contemplated by FOIA's Exemption 3,
as it “specifically exempt[s] [matters] from disclosure by
statute.” Code Sec. 6103 mandates that “returns and return
information shall be confidential,” except as otherwise
provided by narrowly defined exceptions.

Practitioners should also be cognizant that under Code
Secs. 6103(c) and 6103(e)(7), individuals are not entitled
to obtain tax return information regarding themselves if
it is determined that release would impair enforcement of
tax laws by the IRS. To invoke Exemption 3 of the FOIA
in conjunction with Code Sec. 6103(e)(7), the IRS must
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meet a two-part test. First, the materials at issue must
qualify as “return information” within the meaning of
Code Sec. 6103(b)(2). Second, the agency must show
that releasing the information would seriously interfere
with federal tax administration.?

2. Code Sec. 6105

If you work in the transfer pricing arena, you are likely
familiar with Code Sec. 6105, which governs the with-
holding of tax convention information, including infor-
mation exchanged under bilateral agreements. These
agreements often provide for the exchange of foreign “tax
relevant information” with the United States and “mutual
assistance in tax matters.”

Both the Ninth Circuit and the U.S. District Court for
the District of Columbia (DDC) have held that Code
Sec. 6105 qualifies as a FOIA Exemption 3 because it
mandates the confidentiality of tax convention informa-
tion exchanged between the United States and treaty
partners. In Pacific Fisheries, Inc.,” the Ninth Circuit
concluded that information exchanged between the
United States and Russia fell within the scope of tax
convention information and was properly withheld
under Exemption 3 and Code Sec. 6105. Similarly, in
Tax Analysts,* the DDC upheld the IRS’ withholding of
international tax convention records deemed confidential
under applicable treaties.

In an earlier decision,” the court upheld the IRS” with-
holding of a Technical Advice memorandum prepared
in response to a foreign treaty partner’s request for legal
guidance because it constituted “tax convention informa-
tion” under Code Sec. 6105. The decision emphasized that
Code Sec. 6105 was enacted to “avoid adversely affecting
the working relationship among treaty partners.”

In short, Code Sec. 6105 satisfies Exemption 3’s crite-
ria by identifying specific types of information (i.e., tax
convention communications) that must be withheld from
disclosure.

B. Exemption 5

Exemption 5 of the FOIA applies to memoranda or let-
ters exchanged between or within agencies that would
not be legally available to a party outside the agency in
litigation involving the agency.” This language has been
construed “to exempt those documents, and only those
documents, normally privileged in the civil discovery
context.”*” Allowing a weaker application of the privilege
under FOIA would effectively undermine its purpose by
enabling litigants to bypass discovery restrictions.
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There are three primary privileges incorporated into
Exemption 5:
1. Deliberative process privilege;
2. Attorney work product; and
3. Attorney—client privilege.

1. Deliberative Process Privilege

The deliberative process privilege generally protects the
decision-making process of government agencies, shielding
from disclosure “documents reflecting advisory opinions,
recommendations and deliberations comprising part of a
process by which governmental decisions and policies are
formulated.”” For a document to be protected under this
privilege, the IRS must show that the document is both
predecisional and deliberative.”” A document is predeci-
sional if it was “generated before the agency’s final decision
on the matter” and deliberative if it was “prepared to help
the agency formulate its position.”

The deliberative process privilege is not absolute. And it
is not all-encompassing. The deliberative process privilege
is limited in scope and applies only to materials related to
the formulation or exercise of policy-oriented judgment.
It is intended to protect the decision-making processes
behind policy development, not just any internal commu-
nication. After all, its main purpose is to “prevent injury
to the quality of agency decisions.”" If the material does
not reflect how policy judgments are made or considered,
the privilege does not apply.**

The IRM provides a great overview of FOIA
Exemption 5%:

m  Explains that the IRS may withhold internal com-
munications under the deliberative process privilege
if they meet two key requirements: the communi-
cation must be pre-decisional (made before a final
decision or policy is issued) and deliberative (involv-
ing recommendations or opinions). This includes
internal discussions on whether to issue guidance
or make decisions, even if the outcome is a choice
not to act. Additionally, discussions about how to
respond to FOIA requests are typically considered
deliberative and are therefore withheld. However,
the agency must justify that the withheld records
meet these criteria.

m  Provides that while internal records that reflect final-
ized policy or legal interpretations must generally
be disclosed, factual content is only withheld if it is
closely tied to the deliberative content or selectively
included to support internal analysis. Documents
related to published IRS guidance, including regula-
tions and procedural documents, may be withheld if
protected by FOIA exemptions or legal privileges. The

rationale is to avoid public confusion from disclosing
internal viewpoints that do not represent final policy
and to protect the integrity of IRS decision-making
by encouraging open internal dialogue without fear
of premature disclosure.
Ensure to review IRM procedures so you know what to
expect and advocate accordingly while being cognizant
that the IRM neither has the force of law nor confers any
rights on taxpayers.

2. Work Product Doctrine

The work product doctrine protects from disclosure docu-
ments and other tangible things prepared or created by an
attorney in anticipation of litigation or trial.** And a dual-
purpose document, “that is, where it was not prepared
exclusively for litigation,” is protected from disclosure
as attorney work product if the document was prepared

“because of” expected or anticipated litigation.”

In the context of a FOIA dispute, here is what you can
expect the IRS to consider:

m  Work product privilege protects records prepared
by an attorney or other Service employee during
litigation or in reasonable contemplation of litiga-
tion. Generally, it does not cover records written
by attorneys in the ordinary course of business (i.e.,
routine review of statutory notices of deficiency or
summonses); it only covers those records which,
under the particular facts and circumstances, were
created primarily because of ongoing, or reasonably
expected, litigation.

m A discussion with the Counsel attorney is required
prior to the release of any work product.

B Generally, discretionary FOIA exemptions for docu-
ments pertaining to these matters may be waived only
by the Associate Area Counsel in consultation with
the affected Service client at the supervisory level.

These IRM provisions provide a very helpful context so

you are not blindsided by the IRS’ position. It obviously

does not mean that you must agree with the IRS’ inter-
pretation, but it provides a transparent window into the
agency’s process.

3. Attorney-Client Privilege

The attorney—client privilege applies to communications
made in confidence (1) by a client to an attorney for the
purpose of obtaining legal advice; and (2) by an attorney to
a client, where the communication contains legal advice or
reveals confidential information relating to such advice.”

So what does the IRM tell us about how the IRS applies
the attorney—client privilege in the context of FOIA
dispute?



m A discussion with the Counsel attorney is required
prior to releasing any attorney—client communication.

m  This privilege also applies to communications among
Counsel attorneys regarding the legal advice sought
or provided.

m Discretionary FOIA exemptions for documents
pertaining to these matters may be waived only by
the Associate Area Counsel in consultation with the
affected Service client at the supervisory level.

m  This privilege also applies when IRS Counsel seeks
legal advice from the Department of Justice (including
the Offices of the U.S. Attorneys).

B Once it is determined that there is a sound factual
and legal basis for asserting the exemption, a decision
must be made about whether the IRS should exercise
its discretion not to claim the exemption. The IRS
makes the decision to disclose information in response
to a FOIA request only after a full and deliberate
consideration of the institutional, commercial, and
personal privacy interests that could be implicated
by disclosing.’®

These IRM provisions are very helpful to practitioners to
ascertain how the IRS will likely apply the attorney—cli-
ent privilege, deliberative process privilege, and work
product doctrine in the context of a FOIA dispute. Any
such privilege assertions can be challenged successfully
in the proper forum if the privilege is not supported by
credible evidence.

VI. The Importance of Administrative
Appeals

Ok, so you finally receive a response to your FOIA request.
The response will likely withhold or redact documents
based on one or more of the exemptions discussed above.
What do you do next?

The first step is to ascertain whether the response con-
stitutes a “determination” within the meaning of FOIA.
And why does this matter? Because it dictates whether you
are required to file an administrative appeal challenging
any redactions or withheld documents. If you fail to do
so, you may be precluded from later filing suit for the
reasons discussed below.

So what constitutes an agency “determination” under
the FOIA sufficient to trigger a requester’s obligation to
file an administrative appeal (i.e., the exhaustion require-
ment) before bringing suit? To make a “determination”
and thereby trigger the exhaustion requirement, an
agency must at least: (i) gather and review the requested
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documents; (ii) determine and communicate the scope

of the documents it intends to release or withhold, along

with the reasons for any withholdings; and (iii) inform
the requester of the right to appeal any adverse portion
of the determination.”

But even where an agency issues a timely response, a
requester’s duty to exhaust administrative remedies may
be excused if the response fails to provide the required
notice of appeal rights under 5 USC §552(a)(6)(A)(i), or
fails to inform the requester of the right to seek judicial
review after the administrative appeal process.*’

So, ensure the IRS correspondence is actually a “deter-
mination” that starts the clock ticking. After all, you have
90 days to file an administrative appeal.' Carefully review
the letter from the IRS. Does it actually notify you about
appeal rights? It is not uncommon for Appeals Officers or
IRS Counsel to assist with the production of documents
under a FOIA request, and such correspondence may omit
the standard language typically found in final determina-
tions issued by the Disclosure Office.

Also, be cognizant that there is a discrepancy between
the text of the IRS FOIA regulation and the agency’s
internal guidance. The IRS’ FOIA regulation at 601.702
still provides that a requester must file an administra-
tive appeal within 35 days of an adverse determination.
However, the FOIA Improvement Act of 2016 amended
5 USC §552 to require that agencies allow no less than
90 days to appeal an adverse determination.** Although
the regulation has not yet been updated as of the sub-
mission of this article, the IRM provisions governing
FOIA appeals incorporate the 90-day period and in
practice the IRS follows that timeframe consistent with
the statute.

If you decide to file an administrative appeal, follow the
regulations and IRM guidance for administrative appeals
to avoid having your request denied due to a technicality.
Administrative appeals must:

m  Be in writing and signed by the requester.

B Addressed to the IRS Commissioner and mailed to
the correct address.

m  Clearly describe the records sought.

m Provide a notification address for the appeal
determination.

m  Reference the date and office of the initial FOIA
request, including copies of the request and initial
determination if available.

m  Request the IRS Commissioner to grant the records,
fee waiver, expedited processing, or favorable fee
status, or to verify that an appropriate search and
response were conducted.*
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The FOIA then requires an agency to make a deter-
mination on an administrative appeal within 20
working days of its receipt.* In short, be sure to file
an administrative appeal if there is a strong likelihood
that you will pursue litigation. But before doing so,
consider carefully whether filing suit is truly the best
course of action.

VII. Complaints in U.S. District Courts

Let us move on to considerations about filing a FOIA suit.
But first, what is the deadline for doing so? The statute
of limitations is six years.” Interestingly, the FOIA does
not include its own statute of limitations.* Courts have
held instead that a six-year statute of limitations applies
to FOIA suits based on 28 USC §2401(a) (“every civil
action commenced against the United States shall be
barred unless the complaint is filed within six years after
the right of action first accrues”).

And when does a FOIA claim accrue? It accrues when
a requester has exhausted his or her administrative rem-
edies, either actually or constructively.” And requesters
are considered to have done so when an agency does not
respond to a request within 20 business days (or 30 in
certain circumstances).*®

But what if the agency responds to a request after the
20-day deadline? Then you must seek an administrative
appeal before seeking judicial review.” And the same
is true if the agency timely complies, but you disagree
with the substance of its interpretation regarding the
application of statutory exemptions to redact or with-
hold documents.*®

In short, if the agency never responds within 20 work-
ing days, you may file a FOIA suit under the constructive
exhaustion doctrine. But if the agency responds (even after
the 20-day deadline but before you file a FOIA suit) and
you seek to challenge the redacted or withheld documents,
then you must complete the agency’s administrative appeal
process before filing suit.

And where can the plaintiff file suit? In the District
Court: (1) where the plaintiff resides; (2) where the plain-
tiff has a principal place of business; (3) where the agency
records are located; or (4) the District of Columbia.’!

Having established these essential requirements,
practitioners should carefully consider whether to file
suit in a U.S. District Court to enforce a FOIA request.
IRS Counsel and the Department of Justice will heavily
coordinate these matters. And this may actually benefit
a trial team at the IRS because it forces IRS Counsel and
Department of Justice attorneys to gather and review

documents to determine if an exemption applies and to
organize and produce the documents that are not subject
to exemptions.

A. National Office Coordination at
IRS Counsel

The IRM once again provides a roadmap for how these
matters are handled:

The Associate Chief Counsel (Procedure &
Administration) (P&A) oversees all litigation related
to the Freedom of Information Act (FOIA), under
5 U.S.C. §552. While litigation is coordinated by
P&A, administrative processing of FOIA requests is
governed separately under CCDM 30.11.1.

When a FOIA complaint is filed, the assigned attorney

must:

1. Determine the Nature of the Lawsuit: Whether it
stems from the agency’s failure to respond to the ini-
tial FOIA request or from a denial (partial or com-
plete) of a FOIA appeal.

2. Review the Record: This includes examining the
appeal file (or, if absent or incomplete, the ini-
tial request file from the responsible Disclosure
Office), the administrative record, and all with-
held documents. Procedural issues like fee waiv-
ers, search adequacy, or request clarity should also
be evaluated.

3. Coordinate with the Disclosure Office: Especially
if there was no record search or if the search’s ade-
quacy is questioned.

4. Preparation of a Defense Letter: The defense let-
ter to the Department of Justice’s Tax Division must
include:

m  Background: A summary of the events leading
up to the lawsuit, including details of the FOIA
request and, when applicable, relevant tax mat-
ters of the plaindiff. A short index may be added
if records are numerous or multiple exemptions
are cited.

m  Affirmative Defenses: Such as dismissing indi-
vidual defendants, since FOIA suits can only be
brought against agencies.

m  Legal Analysis: In-depth discussion of applicable
FOIA law, tailored to the case facts, with citations
from relevant judicial opinions. Any unfavorable
binding precedent must be disclosed to the Tax
Division.



5. Supporting Declarations: Attorneys must also pre-
pare detailed declarations to support the agency’s
legal positions, including:

m  The exemption claims and any other defenses.

m  Facts supporting motions for summary judgment
or other dispositive motions, such as how the
FOIA request was processed and how the record
search was conducted.’

This process illustrates how thorough and coordinated

the efforts of IRS Counsel are in this context. Consider

carefully whether you want the IRS to organize its efforts
this well.

B. Index Requirements

What about an index of the documents withheld? Such
an index may be required during litigation.

In Vaughn v. Rosen,>® the court rejected an agency’s
conclusory affidavit stating that the requested FOIA
documents were subject to an exemption.* “A Vaughn
Index must: (1) identify each document withheld; (2)
state the statutory exemption claimed; and (3) explain
how disclosure would damage the interests protected by
the claimed exemption.”” A Vaughn Index “permit[s]
the court system effectively and efficiently to evaluate
the factual nature of disputed information.”® A Vaughn
Index enables taxpayers to meaningfully assess whether
the IRS’ claimed FOIA exemptions are valid, potentially
avoiding costly federal district court litigation for both
the government and the taxpayers.

Ensure that the IRS is following its own procedures.
IRM 37.2.2.5(2) (Aug. 9, 2018) explains that:

The index should be detailed, nonconclusory, and
avoid the use of inadmissible hearsay. For any record
for which it has been determined that there are no
segregable portions that may be released, such that
the record is being withheld in its entirety, the Vaughn
index should include a statement that nonexempt
material in the record could not reasonably be segre-
gated from exempt material and the justification for
that determination.

VIII. Reliance on Code Sec. 7803

Practitioners should also consider relying on Code Sec.
7803(e)(7) in lieu of submitting a FOIA request if they
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are before the IRS Independent Office of Appeals and
the taxpayer meets the criteria of a “specified taxpayer.”

When a conference is scheduled with the IRS
Independent Office of Appeals at the request of a “speci-
fied taxpayer,” the IRS is required to provide access to
the non-privileged portions of the case file related to
the disputed issues.”” This access must be granted no
later than 10 days before the conference.”® A “speci-
fied taxpayer” is defined as either an individual whose
adjusted gross income (AGI) does not exceed $400,000
for the relevant tax year or a non-individual entity, such
as a business, whose gross receipts do not exceed $5
million for that year.”

This statutory right ensures that “specified
taxpayer[s]” can review the IRS’ position and support-
ing materials in advance, giving them a fair opportunity
to prepare for the conference. Ensure to exercise this

right if applicable.

IX. Recommendations

Effectively navigating FOIA in the context of tax con-

troversies requires both legal knowledge and strategic

planning. Consider the following when deciding how to
proceed:

1. Review the U.S. Department of Justice Guide to the
Freedom of Information Act, which is a comprehen-
sive legal treatise on the FOIA.

2. Know what to expect from the IRS by relying on key
sections of the IRM.

3. Exemptions may or may not apply depending on the
stage of the tax controversy.

4. Exhaust your administrative remedies.

5. Work with IRS Counsel to avoid simultaneous and
duplicative discovery and FOIA requests.

6. Be cognizant that filing a complaint in District
Court may actually help IRS Counsel, making care-
ful evaluation of that decision essential.

7. Do not forget to work closely with IRS Counsel. You
can zealously advocate for your clients while foster-
ing and developing productive relationships with the
attorneys at IRS Counsel.

Thoughtful coordination and strategic use of FOIA

requests can significantly enhance a taxpayer’s position

while preserving professional rapport with the Service.

Indeed, it is often the case that balancing assertive advo-

cacy with cooperative engagement is the key to reaching

effective tax controversy resolutions.
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